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SYLLABUSBY THE COURT

1. “Theduty of aparent to support achildisabasic duty owed by the parent tothe
child[.]” Syllabus Point 3, in part, Wyatt v. Wyatt, 185 W.Va. 472, 408 S.E.2d 51 (1991).

2. “* Estoppd applieswhen aparty isinduced to act or to refrain from acting to her
detriment because of her reasonable rdiance on another party’ s misrepresentation or concedment of a
materia fact.” Syl. Pt. 2,in part, Arav. Erielns. Co., 182 W.Va. 266, 387 S.E.2d 320 (1989).”
Syllabus Point 3, Bradley v. Williams, 195 W.Va. 180, 465 S.E.2d 180 (1995).

3. “““Whereaparty knowshisrightsor iscognizant of hisinterestinaparticular
subject-matter, but takes no sepsto enforce the same until the condition of the other party has, ingood
faith, become so changed, that he cannot be restored to hisformer sateif theright bethen enforced, dday
becomesinequitable, and operatesasan estoppd againg theassartion of theright. Thisdisadvantagemay
comefrom desth of parties, lossof evidence, changeof titleor condition of the subject-metter, intervention
of equiities, or other causes. When acourt of equity seesnegligenceon onesdeandinjury therefromon
the other, itisaground for denid of rdief.” SyllabusPoint 3, Carter v. Price, 85 W.Va 744, 102 SE.
685 (1920); Syllabus Point 2, Mundy v. Arcuri, 165 W.Va. 128, 267 SE.2d 454 (1980)." Syl. pt. 5,
Lauriev. Thomas, 170W.Va. 276, 294 S.E.2d 78 (1982).” SyllabusPoint 5, Satev. Carl LeeH.,
196 W.Va. 369, 472 S.E.2d 815 (1996).

4. “Thedoctrineof estoppd should begpplied cautioudy and only when equity dearly
requiresit to bedone.” SyllabusPoint 3, Humble Oil & Refining Company v. Lane, 152 W.Va.

578, 165 S.E.2d 379 (1969).



5. “A child has aright to an establishment of paternity and a child support
obligation[.]” SyllabusPoint 3, in part, Cleo A.E. v. RickieGeneE., 190 W.Va. 543, 438 S.E.2d 886

(1993).



Per Curiam:

TheWeg VirginiaDepartment of Hedlth and Human Resources, Bureau for Child Support
Enforcement (BCSE), appealsthe May 18, 1999 order entered by the Circuit Court of Cabel County,
West Virginia, which dismissed a paternity action againgt the appellee, Edward Russall Prichard. We

believe the action was wrongly dismissed and, therefore, reverse.

TiaMarie Y oung and Edward Russall Prichard were married on October 24, 1992.
Y oung apparently was pregnant at thetime, afact Prichard sayswas unknown to him. The couple
separated after goproximatdy two months. Prichard filed for divorce, daming, inter dia, thet “[njo children
were born of the marriage but Plantiff isinformed and bdievestha Defendant is now pregnant and thet
sad conception took place prior to themarriage of Flantiff and Defendant and that Plaintiff isnot the father
of said unborn child.” 'Y oung filed an answer pro se“admit[ting] al the dlegations contained inthe

Complaint.” Y oungwasaminor a thetime; therefore, her mother Sgned the answer asher next friend.

Y oung and her mother failed to appear a thefind hearing. Thefamily law master’s
recommended order proposed “[t] hat the paternity of the expected child isto be determined at alater

date.” The recommended order was incorporated into the court’ s final order which specifically stated,

1



2. Although the Defendant ispresently pregnant with childthe Plaintiff
Isnot admitting paternity at thistime. If it should be later determined that the
Fantiff isinfact thefather of the child then, and in such event, the child should nat
beremoved fromthejurisdiction of thisCourt to another satefor domiciliary or
residential purposes without the prior order of this Court.

The divorce was granted on March 11, 1993.

Y oung married RonnieLaney. During theduration of thisbrief marriage, whichlasted
goproximatdy threemonths, William C. Y oung wasborn. Thebirth certificate Sates, “Mother refused to
list Father’ sname (Husband).” No documentsfrom thisdivorcewere submitted on apped ; however, in
hisbrief, Prichard Satesthat the order of divorcedissolving the marriage between Y oung and Laney does
not address paternity of the child.

Y oung received public assistance for the child. On March 25, 1998, BCSE filed a
complaint againgt Prichard to establish paternity, child support, and rembursement support. Prichardfiled
amotionto dismissthe complaint. The parties appeared before thefamily law master on June 4, 1998.
Duringthehearing, thefamily law master questioned whether paternity wasdeterminedinthe’Y oung-Laney
divorce. 'Y oung responded that paternity wasnot determined at that time. After reviewing the Y oung-
Laney divorcefile, thefamily law master discovered that paternity wasaddressad but not determined. The
divorce order amply stated that Laney did not admit paternity; but, if hewas|ater determined to bethe
child' sfather, thenthechild could not beremoved from the Statefor domiciliary purposeswithout court

approval.



Thefamily law mester found thet Prichard spedificaly dlegedin hisdivorce complaint thet
the childwasnat hisand Y oung spedifically admitted the same. Thelaw magter also noted that Laney is
presumed to bethefather snce’Y oung was married to him a thetimethe child wasborn. Thefamily law

master recommended dismissal of the complaint.

BCSE filed exceptionsto thefamily law master’ sdecison. Following ahearing onthe
exceptions, thedrcuit court affirmed the recommended order of thefamily lawv magter. During thehearing,
thecircuit court a so explored whether apaternity action had beeningtituted againgt Laney. Counsd for
BCSE gated, “Not yet, Y our Honor. Wethought thet it was gppropriateto proceed againg Mr. Prichard
firg based onthedivorce order, and if hewas exduded, then that man would be pursued secondly.” The
court ultimately ruled that Prichard was excluded under equitable estoppel by stating:

2. That Edward RusHll Prichard sMotion to Dismissbe granted on

the basisthat TiaMarie Y oung had at least two opportunities, namely the birth

certificateof her infant child and the divorce proceeding againg Prichardinwhich

to namehim asthefather of her child, and shefailed to do so on both occasions.

In addition, fiveyearshavelgpsad sncethat time and it would beinequitableto

attempt to name Prichard asthefather of thechild a thispoint. TheCourt notes

that Prichard has not had any relationship with the child since his birth.

The court’ sfind order wasentered on May 18, 1999, whereinthe complaint filed agang Prichard was

dismissed with prejudice. If isfrom this order that BCSE appeals.



ThisCourt previoudy articulated the Sandard of review which gpplieswhen adircuit court
adopts the findings and recommendations of afamily law master. SyllabusPoint 1 of Burnsidev.
Burnside, 194 W.Va. 263, 460 S.E.2d 264 (1995), reads as follows:

Inreviewing chalengestofindingsmadeby afamily lav magter that dso

were adopted by acircuit court, athree-pronged standard of review isapplied.

Under these cdrcumdtances, afind equitable distribution order isreviewed under

an abuseof discretion sandard; the underlying factud findingsare reviewed under

adearly erroneousstandard; and questionsof law and Satutory interpretationsare

subject to a de novo review.

Wemust determineif thefamily law master and thecircuit court correctly interpreted applicable Satutes

and properly applied the law to the facts. Therefore, a de novo standard of review applies.

On goped, BCSE contendsthe drcuit court erred in dismissing the paternity action agangt
Prichard becausethat ruling effectively bastardized the child. BCSE dso dlegesthe court erred infailing
to gppoint aguardian ad litem to represent the child prior to taking action that could affect the ability to
establish aperson asthefather of thechild. Prichard arguesthat Laney ispresumed to bethefather of the
child, and, therefore, BCSE should havefiled apetition to establish child support againgt the presumed
father. Prichard dso maintainsthat the dircuit court did not er infaling to gppoint aguardian ad litem as
thisisan actionto prove, rather thanto digprove, paternity. Webdievethecircuit court erredinfinding

that it would beinequitableto atempt to nameafather at thetimethe child wasfive yearsold when the



Wes VirginiaCode sstsforth spedific gatutes of limitation for paternity cases. 1n conformity with our case

law, we believe the circuit court did not err in failing to appoint a guardian ad litem.

Webegin our discussion by reterating that “[t]he duty of aparent tosupport achildisa
basic duty owed by the parent tothechild[.]” SyllabusPoint 3,in part, Wyatt v. \Wyatt, 185 W.Va. 472,
408 SE.2d 51 (1991). Thisduty iscodifiedin\W.Va Code § 48A-1-2 (1986), which readsin pertinent
part, “Itistheintent of the Legidaturethat to the extent practicable, thelawsof thisstate should encourage
and requireachild s parentsto meet the obligation of providing that child with adequate food, shelter,
clothing, education, and hedlthand childcare” Moreover, “[t]he State hasabroad rolein theenforcement
of child support, including the establishment of paternity in disputed cases” Sateexrd. v. Michad

GeorgeK., 207 W.Va 290, __, 531 S.E.2d 669, 674 (2000) (citation omitted).

BCSE should not be estopped from pursuing paternity and support for thischild. This
Court previoudy st forth the generd principlesthat should be gpplied before denying relief under the
doctrine of equitableestoppd. In Syllabus Point 3 of Bradley v. Williams, 195W.Va. 180, 465 SE.2d
180 (1995), this Court determined that “*[€] stoppel applieswhen aparty isinduced to act or to refrain
from acting to her detriment because of her reasonable rdiance on another party’ smisrepresentation or
concealment of amateria fact.” Syl. Pt. 2, in part, Arav. Erielns. Co., 182 W.Va 266, 387 SE.2d
320 (1989).” More specifically,

““Where a party knows hisrights or is cognizant of hisinterestina

particular subject-metter, but takesno Sepsto enforcethesameuntil thecondition
of the other party has, in good faith, become so changed, that he cannot be
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restored to his former state if the right be then enforced, delay becomes
inequitable, and operates as an estoppe againg the assartion of theright. This
disadvantage may comefrom deeth of parties, lossof evidence, changeof titleor
condition of the subject-matter, intervention of equities, or other causes. Whena
court of equity seesnegligence on onesdeand injury therefrom ontheother, itis
agroundfor denid of relief.” Syllabus Point 3, Carter v. Price, 85W.Va 744,
102 S.E. 685 (1920); SyllabusPoint 2, Mundy v. Arcuri, 165W.Va. 128, 267
S.E.2d 454 (1980).” Syl. pt. 5, Lauriev. Thomas, 170 W.Va. 276, 294
S.E.2d 78 (1982).
Syllabus Point 5, State v. Carl Lee H., 196 W.Va. 369, 472 S.E.2d 815 (1996). We have also
cautioned that “ [t]he doctrine of estoppd should be gpplied cautioudy and only when equity dearly requires
ittobedone.” Syllabus Point 3, Humble Oil & Refining Company v. Lane, 152 W.Va. 578, 165

S.E.2d 379 (1969).

Inthe case a bar, Prichard was married to Y oung during or about the time the child was
concaved. Wearefully avarethat Prichard divorced Y oung and Y oung married Laney prior tothechild's
birth.! Wearedso avarethat apresumption of legitimacy ariseswhen achildisborn or conceived during
marriage. See SyllabusPoint 1, Michadl K.T.v. TinaL.T., 182 W.Va. 399, 387 S.E.2d 866 (1989)
(“InWegt Virginia, the presumption of legitimacy thet ariseswhenachildisborn or concelved duringa
marriageisrebuttable”). Prichard urgesusto goply the presumptionto Laney. Wededineto do sounder
theunusud factsof thiscase. Bothmenweremarried to Y oung during her pregnancy. Inresearchingthis

issue, we found an Alabama case with a similar set of facts.

We pause hereto mention that BCSE, in the brief submitted to this Court, failed to apprise us of
thisimportant fact. We caution against such practicesin the future.
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InBalancev. Balance, 261 Ala 97, 72 So.2d 851 (1954), Louise Bdancewas married
to Robert Gaines. During the brief marriage, she began to have sexud relationswith Lucian Baanceand
became pregnant. She divorced Gainesand five days later married Baance. The child was born during
thismarriage. Whenthey divorced ayear later, Lucian Badance was ordered to pay child support. On
gpped, he argued that Louise Bdance was married to Gaines at the time of conception, and Gaineswas,
therefore, presumed to bethelegd father of the child, and the case should be governed by the presumption.
The Supreme Court of Alabamarecognized that an equally strong presumption of legitimecy exigswhen
achildisborn during alawful marriage. The court conduded that the child could be thelegitimate child of

either Gaines or Balance and refused to apply either presumption.

Inthe case before us, we do not believe the facts support attaching apresumption, even
arebuttableone, to either of themen 'Y oung was married to during her pregnancy. Either man could be
thefather of thechild. Therefore, wedo not bdieveether manwill beinjured from submitting to blood

testsin order that paternity may be determined and support arranged for the child.

Prichard contends BCSE should be estopped from bringing apaternity actionaganst him
for saverd reasons. Firg, Y oung refused to nameafather onthe child' shirth certificate. 'Y oung swore

under oath that no children were born to the marriage when she answered the divorcecomplaint. Lagt,

“The court determined that Balance should pay child support because he admitted theillicit sexual
relations, paid for thedivorcefrom Gaines, knew L ouise Balance was pregnant when he married her,
submitted to the child being named for him, and provided money for the child’ s maintenance.
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Prichard arguesthat sincefiveyears e gpsed between thetime the child wasborn and the time BCSE

pursued this action, the law and equities are in his favor.

Themother in Sateex rd. v. Michad GeorgeK., 207 W.Va. 290, 531 S.E.2d 669
(2000), wes married a thetime of her child’ shirth but refused tolist afether on the birth certificate. Prior
tothechild shirth, Mr. K. filed for divorce. Both parties agreed to the divorce order which dated that no
childrenwereborn to themarriage. Two weeksafter the child’ shirth, themother, Ms. P., and Mr. C.
sggned anotarized paternity acknowledgment stating that Mr. C. wasthebiologica father of the child.
BCSE subsequently becameinvol ved and ingtituted alegd proceeding against Mr. C. to esteblish support
for thechild. Blood testing was ordered and Mr. C. wasexduded asthe child shiologicd father. BCSE
then filed apaternity/child support action againgt Mr. K. Thetest results showed that Mr. K. wasindeed

the biological father of the child.

Thedrcuit court hdd that Mr. K. wasthelegd father of the child, ordered Mr. K. to pay
child support, and ordered that Mr. K.” sname be placed on the child' shirth cartificate. Mr. K. appeded,
pointing to theimplicit decree of nonpaternity and arguing that he should not have to assumethe
regpongbilitiesof legd paternity. ThisCourt concluded that “ our caseshave consstently held that such
decress or determinations are not resjudicata and do not inure to the benefit of a putative parentinan
action brought on behalf of the child to obtain support.” 1d.,207W.Va a __ ,531 SE.2d a 678.

The same holds true in the case now before us.



The passage of timeisgoverned by statute. W.Va Code § 48A-6-2 (1993) datesin
pertinent part, “[A] proceading for the establishment of the paternity of achild shall be brought prior tosuch
child seighteenth birthday.” Also, “[a] paternity proceeding may be brought [] [b]y thechildin hisown
right &t any time after thechil df seighteenth birthday but prior tothe.child’ stwenty-firs birthday[ ]” W.Va.
Code 8§ 48A-6-1(e)(7) (2000). Ohvioudy, bringing an action within five yearsof thebirth of achild fdls
well within the statutory guidelines. This Court hasa so stated that “behavior by amother, eveniif
Inequitable vis-a-vis the father, can ordinarily [not] be attributed to an innocent child so asto weigh
subgantialy on behdf of freeing abiologicd father from the respongihilities of supporting hisoffgoring.”
Michad GeorgeK.,207W.Va a __ ,531 SE.2da 678. Wehave consstently held that “[a] child
hasaright to an establishment of paternity and achild support obligation[.]” SyllabusPoint 3, inpart, Cleo
A.E.v.RickieGeneE., 190 W.Va. 543, 438 S.E.2d 886 (1993). William Y oung hasaright to the

establishment of paternity and to support from his biological father.

BCSE arguesthat the circuit court erred by failing to appoint aguardian ad litemto
represent the needs of the child prior toteking actioninthiscase. ThisCourt previoudy discussed thisissue
inMichad K.T.v. TinaL.T., 182 W.Va399, 387 S.E.2d 866 (1989). We said that appointment of
a guardian ad litem isnecessary “whenever theissue of disproving paternity israised outside of a
proceeding contemplated by W.Va Code 8§ 48A-6-1." |d., 182 W.Va. at 406, 387 SE.2d at 873.
Clearly thisisacaseto prove, rather than digprove paternity, which wasraised under 8 48A-6-1. The

circuit court committed no error in this regard.



Wehavedatermined that noinjury will befdl Prichard from submitting to blood testing to
determineif heisthefather of thisyoung child. We, therefore, reverse the circuit court’ sdecison and
remand for further proceedings consistent with this opinion.

Reversed and remanded.
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